
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



THE NEW PHILIPPINE JUDICIARY. 

BY LEBBEUS B. WILPLEY, ATTORNEY - GENERAL EOB THE PHILIP- 
PINE ISLANDS. 



" There is no peace in the absence of justice." 

Pbesident McKinley, in selecting the second United States 
Philippine Commission, recognized the historic fact that, in the 
formative periods of Government, new institutions are moulded 
by men learned in the law. He, therefore, appointed, as the 
majority of that group of men whose unique and arduous mission 
it was to transplant American institutions to our new possessions 
on the other side of the globe, three eminent lawyers, William H. 
Taft, of Ohio, Luke E. Wright, of Tennessee, and Henry C. 
Ide, of Vermont. 

The personnel of the Commission, taken in connection with 
the conditions which had to be met in the Philippines, explains 
the fact that the most significant piece of work that has yet 
been accomplished by the administration in those Islands is the 
organization of the judiciary and the enactment of the laws re- 
lating thereto. Peace and order had to be restored throughout 
the archipelago, a Spanish system of administration had to be 
swept away, Spanish laws modified, and a new government built 
from the ground up. 

President McKinley realized that no civil government could 
be useful and permanent which was not based upon the confidence 
and good-will of the people. He deplored the necessity for wax 
and his purpose was to supersede military rule in the Philippines 
with the sway of kindliness and justice. The people of the Is- 
lands had been under Spanish rule for nearly four centuries. At 
the date of the appointment of the Commission they were under 
the military government of the United States. While organized, 
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armed opposition to our authority had ceased, a state of insur- 
rection, in the form of guerilla warfare, existed in many prov- 
inces and a feeling of hostility to Americans and American occupa- 
tion was practically universal. The Commission was, therefore, 
sent out to pacify as well as to administer, with instructions to 
take over the provinces from the military as rapidly as practica- 
ble, and set up civil government in them. This resulted for a 
time in a dual form of government. 

On the one hand we sought, by the use of the military arm, 
to break down insurrection and restore order; on the other we 
endeavored, through the civil commission, as it were by contrast 
with the military, to win the affections of the people by offering 
them the blessings of peace and civil government. 

This policy was successful. The early efforts of the Com- 
mission, however, were viewed with more or less contempt by the 
military authorities and with a certain degree of suspicion by 
the natives. The former looked upon the Commission as a weak 
and ineffectual institution, without virility and without power 
to enforce its laws, while the natives received their proffers of 
friendship with instinctive Oriental distrust, intensified by long 
experience under Spanish rule. 

This feeling of the natives and of the military was overcome 
chiefly by the organization of the judiciary and the passage 
of the acts providing for local self-government in the municipal- 
ities and in the provinces. The operation of the judiciary soon 
gave evidence that the civil government had power, and the 
enactment of the local self-government acts was a pledge that the 
people were to have a large part in the management of their own 
affairs. 

Spanish rule in the Philippines was essentially military; 
hence the quality of justice dispensed by the courts depended 
largely upon the character of the military governor. While in 
early times there were governors of undoubted character, who gave 
the people honest and effective administration, of late years the 
administration was in the hands of corrupt officials and fell 
into a state of decadence. In no branch was this so manifest as 
in the judiciary. 

While the Spanish law, which is based upon the Code Napo- 
leon, is, in the main, good, its administration in the Philippines 
was bad. This maladministration resulted from two causes. 
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First, the judiciary was not independent; and, second, the delays 
flowing from the operation of certain provisions of the code of 
procedure were so long as to amount to a practical denial of 
justice. This code permitted an appeal to the Supreme Court 
from almost every order or ruling of the trial court and allowed 
either party to an action to challenge the trial judge in nearly 
every case. The result was to keep litigants waiting in the vesti- 
bule of the temple of justice until their means and their pa- 
tience were alike exhausted. Before a suit could be instituted 
in the trial court the plaintiff had to execute a power of attor- 
ney authorizing a solicitor to act for him. This power of attor- 
ney had to be acknowledged before a notary. Then it became 
necessary to have it declared sufficient by the attorney who was to 
act in the cause. There was thus the intervention of three paid 
officials, attorney, solicitor, and notary, before the suit was 
begun. The slightest defect invalidated the pleadings, and often 
an action was dismissed upon the merest technicality. 

This system naturally yielded injustice rather than justice. 
Business men refused to go to the courts with their controversies 
because it was better and wiser to submit to loss of their claims 
than to lose time and energy in useless litigation and, in the 
end, be robbed under the forms of law. One of its worst iniqui- 
ties was the practice of keeping prisoners in confinement for an 
indefinite period without trial. After the establishment of civil 
government, hundreds of prisoners who had been sentenced dur- 
ing the Spanish regime made application to the Governor for 
pardon. These applications were first examined in the Bureau 
of Justice. It was not uncommon, in fact it was the rule, for the 
petitioner to recite that he had been kept in prison before trial 
for a term ranging from one to eleven years, while not infrequent- 
ly his sentence was for a much less time. 

The Commission, upon learning these facts, immediately 
swept away the Spanish code of procedure which made them 
possible and assigned to the Hon. Henry C. Ide, Secretary of 
Finance and Justice, the task of drafting a new one. In a com- 
paratively short time Judge Ide produced a code consisting of 
796 sections and forming a book of 283 pages, entitled "The 
Code of Procedure in Civil Actions and Special Proceedings in 
the Philippine Islands." It received full consideration by the 
Commission and, after a. public hearing upon each section of it, 
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in which the Spanish, Filipino, and American members of the 
Bar of Manila participated, was adopted on October 1, 1901. 
This code introduced many new principles of procedure, though 
the main body of the substantive law was but slightly changed. 
It is distinctly American and adopts what is known as "the 
code practice," as distinguished from the common law practice. 
It is now known in the Philippines as " The Ide Code." 

While the change from a Spanish to an American system of 
administering justice was a radical one, conditions in the Is- 
lands rendered necessary the retention of some features of the old 
system, the most important of which were, (1) Spanish as the of- 
ficial language of the courts; (2) trial by judges without juries, 
and (3) the right of the Government as well as of the accused 
to appeal from judgments in criminal cases. 

The adoption of each of these provisions called forth vigorous 
criticism in the United States and from Americans in the Is- 
lands. The language question brought out perhaps the most 
interesting public discussion held by the Commission. The native 
and American lawyers attended in full force. The Americans 
contended that, in order to introduce an American system of 
procedure, the use of English was essential; and, as this would 
be a means of encouraging its study by the natives, it would aid 
the policy of the administration in introducing generally the 
English language in the Philippines. 

On the other hand, it was argued by the native lawyers that 
the adoption of English would deprive them of their occupation 
and that it would cause great disturbance among the Filipino 
people. 

The argument which finally determined the action of the 
Commission was this : The English-speaking portion of the com- 
munity at that time amounted to only a fraction of one per cent, 
of the population. If English became the official language of 
the courts, the great mass of the people, who spoke neither Eng- 
lish nor Spanish, would have to consult their lawyers through the 
medium of an interpreter, and in some cases even two would be 
necessary. If the Spanish language was adopted, they could 
directly consult Spanish-speaking native lawyers who understood 
their dialects, thus placing them at least one degree nearer the 
courts. Since justice was to be administered for the benefit of 
the people and not for the convenience of the lawyers, this argu- 
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ment prevailed and the Commission enacted the present law ma- 
king Spanish the language of the courts for a period of five 
years. English may be used, however, in cases where all parties 
speak English and a stipulation is made to that effect. 

The question whether the right of trial by jury exists in. the 
Philippines has been the occasion of much debate, both in the 
Islands and in the United States. It was contended for a long 
time by a number of able constitutional lawyers that the limita- 
tions contained in the Federal Constitution left Congress no 
discretion in the matter of extending trial by jury to the Philip- 
pines. The Supreme Court of the United States, in the so- 
called Insular Cases and in a recent case from the Hawaiian 
Islands, has settled this proposition contrary to their contention. 
Under the holding of the court in these cases, Congress, in the 
exercise of its power to create local governments and " to make 
all needful rules and regulations respecting territory belonging 
to the United States," is not restricted in the matter of prescri- 
bing methods of procedure and forms of judicial trial, so that 
the power of Congress to withhold trial by jury from the Philip- 
pines is no longer seriously questioned. It may be said without 
exaggeration that the introduction of the jury system in the 
Philippines now, far from aiding, would practically defeat the 
administration of justice altogether, and no one who has been 
in the Islands and is familiar with local conditions would advo- 
cate it at this time. 

Governor Taft, testifying before the Senate Committee on 
the Philippines in 1902, pointed out the obstacles which lie in 
the way of adopting the jury system in the Islands. He said : 

" Ninety per cent, of the people are so ignorant that they could not sit 
on the jury, to begin with, and understand anything that would be ad- 
duced. Then I am bound to say that the difficulty of selecting judges who 
are above reproach makes it certain that the selection of juries would lead 
to nothing but corruption and injustice, and we inserted this provision 
with respect to assessors for the purpose of educating the people up to 
a possibility of justice. The difficulty with the Filipino mind to-day 
in the administering of a public trust or the decision of a question be- 
tween parties is his inability to bring himself to the point of looking im- 
partially at a question between parties." 

The nearest approach we have to the jury system in the 
Philippines is a system of assessors. The law provides for two 
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assessors, who may sit with the trial court and who are mere 
triers of fact. Either party is entitled to ask for assessors, 
but their findings are not binding upon the court. They act 
merely in an advisory capacity, except that when their judgment 
in civil cases is contrary to the trial judge, the case must be 
reviewed by the Supreme Court on the issue of fact. In criminal 
cases the Supreme Court reviews the fact in all cases. 

The right of the Government to appeal in cases of acquittal 
in criminal causes is claimed to be a violation of both the com- 
mon and statute law rule against double jeopardy. On the face 
of it this contention appears to be sound, but upon investigation 
it will be found that the doctrine against double jeopardy is in 
the Spanish, as well as in the common, law. At common law, 
jeopardy ends with the verdict of the jury, which marks the end 
of the trial. Under the Spanish law, jeopardy also ends with the 
termination of the trial, which, however, does not occur until 
the case is reviewed, and judgment pronounced, by the Supreme 
Court. It is thus seen that the difference is one of application 
merely, and arises from the difference between the common law 
and Spanish law conceptions of what constitutes a trial. The 
question whether the Spanish law relating to double jeopardy 
violates the act of Congress providing against double jeopardy in 
the Islands is involved in a case now pending before the Supreme 
Court of the United States, on appeal from the Supreme Court 
of the Philippine Islands, and will be passed upon in a short time. 

Simultaneously with the reform in the law of procedure, the 
Commission established the judiciary proper, consisting of the 
Supreme Court, the Courts of First Instance, the Bureau of 
Justice, and the Justices of the Peace. 

The personnel of this judiciary typifies the whole Philippine 
public service. It comprises both Filipinos and Americans, and 
the American portion of it is composed of Democrats and Ee- 
publicans. From the beginning the Commission adopted the 
policy of appointing Filipinos to office wherever competent ones 
could be found and of selecting Americans without regard to 
party affiliations. The records show there are more Democrats 
in the judiciary than there are Republicans. 

The Supreme Court consists of seven judges, four Americans 
and three Filipinos, who are appointed by the President and hold 
office at his pleasure. The Chief Justice is an eminent Filipino, 
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Cayetano Arellano, who receives a salary of $7,500; the other 
justices each receive $7,000 per annum. 

The trial courts are called Courts of First Instance. The 
archipelago, including Manila which has three divisions, is di- 
vided into 17 judicial districts. There are also four judges-at- 
large, whose duty it is, under the direction of the Governor, to 
assist the regular judges when necessary. All told, there are 
23 First Instance judges, one-third of whom are natives. The 
Manila judges receive an annual salary of $5,500; those outside 
of Manila, with two or three exceptions, $5,000, and the judges- 
at-large $4,500. 

The Bureau of Justice corresponds to the Department of 
Justice in the United States. It was organized by Governor Taft, 
who was formerly connected with the Department at Washing- 
ton in the capacity of Solicitor-General. It is presided over by 
an Attorney-General (salary $7,000), assisted by a Solicitor-Gen- 
eral (salary $5,500), an Assistant Attorney-General (salary $4,- 
500), a Supervisor of Fiscals (salary $4,000) and eight assistant 
lawyers. 

This bureau, in addition to having charge of the legal business 
of the Government, including all public prosecutions, has cer- 
tain executive duties, among which is the appointment of sub- 
ordinate court officials. 

Under the original organization there were 1033 justices of the 
peace and as many auxiliary justices; under the reorganization 
of the municipalities there are now 623. These justices are all 
natives, as are also the provincial fiscals (prosecuting attorneys.) 

This constitutes the machinery of the present judicial system 
in the Philippines. 

Now the practical question is : How has the experiment worked 
in actual practice; to what extent has it succeeded, and wherein 
has it failed? In answer to this question we may truthfully say 
in regard to the judiciary in the Philippines what Sir Henry 
Maine said with reference to the courts of justice in India : 

" The point which requires to be observed is that the true revolutionary 
agent in India has been neither the executive government nor the legis- 
lature, but the court of justice, without which the existence of the Brit- 
ish rule in India can hardly be conceived."* 

• " Village Communities," p. 300. 
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The success of the system, which it is safe to say has been 
beyond the anticipation of its authors, has been due to two causes. 
First, the character of the Commissioners, and especially of the 
Chief Executive, who gave it direction during its formative period ; 
and, second, the policy of introducing innovations in such a man- 
ner and with such modifications as to adapt them to the usages, 
customs, and local needs of the people. Governor Taff s judicial 
training fitted him in a special manner for the work of setting up 
civil government in the Philippines, and especially for the organi- 
zation and development of the judiciary. This department has 
received his closest attention from the first, and bears the im- 
press of his broad and liberal mind. Our experience in the 
Philippines illustrates the truth of Montesquieu's saying : 

"In the infancy of societies the chiefs of state form the institutions; 
afterwards the institutions form the chiefs of state." 

The success of our administration in the Philippines depends 
more upon the character of the men sent out to rule than upon 
the nature of the laws. It was realized from the beginning that 
the fate of the American administration in the Islands rested 
largely with the judiciary; hence great care was given to its 
organization. As a result, it is now established on a broad and 
liberal basis. The salaries paid, with the exception of the Su- 
preme Court, are fair, and the leaves of absence which are pro- 
vided by special act are liberal. The salaries of the justices of 
the Supreme Court are only equal to those of the heads of bureaus. 
This is wrong for two reasons. First, it gives the Supreme 
Court a position in the Government relatively lower than it is 
entitled to under our system. A judge of the Supreme Court in 
the Philippines gets less than half the salary paid to a Commis- 
sion, who holds a dual office, while in the United States the salary 
of a Supreme Court justice is nearly equal to the combined 
salaries of a Senator and a cabinet officer. Second, it is impos- 
sible, for the salaries paid, to attract and hold in the service 
Americans who are able to interpret and develop the laws 
of the Islands. Governor Taft, who has always been a strong 
advocate of a well-paid judiciary, both in the United States 
and in the Philippines, recommended at the beginning that the 
Chief Justice be paid $10,500 and the Associate Justices 
voi>. OMXvm.— no. 570. 47 
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each $10,000 per annum.* He is still endeavoring to bring this 
about. 

Experience has demonstrated the correctness of his position. 
In less than three years three of the American justices have re- 
signed, and the cause in each case, in a greater or less degree, has 
been the inadequacy of the salary. The result is that the judges 
resign about the time they master the language and the laws and 
thus become useful to the Government. 

The policy of appointing Filipinos to judicial office has proven 
to be a wise one. Lawyers formed a larger part of the cultured 
class in the Philippines than the members of any other profes- 
sion. The present Chief-Justice, Cayetano Arellano, and the 
present Solicitor-General, Gregorio Araneta, would be eminent 
at the bar of any nation. 

It must not be inferred from the foregoing, however, that the 
Philippine judiciary is without its defects. While much has 
been accomplished, errors have been made and many difficulties 
and obstacles remain to be overcome. 

The natives have failed, as a rule, as justices of the peace. 
The provincial fiscals, who are also natives, have succeeded only 
partially. One of the problems now confronting the Commis- 
sion is, how to reform and improve these two branches of the 
service. While their relative position in the judiciary is low, yet 
their practical importance is great. The success of the constabu- 
lary depends largely upon the fiscal, who must, in order to make 
effective the work of the police, cooperate with them and prose- 
cute the violators of the law with vigor and intelligence. 

The courts of the justices of the peace are those which come 
in direct contact with the people and these tribunals are the ones 
to which they must come with their minor controversies and petty 
grievances. 

The great difficulty in the Philippines is to get the natives to 

* I should have been glad if the salaries of the chief justice and the 
associate justices could have been made $10,500 and $10,000 for several 
reasons. First, because it would properly exalt the judiciary in the Is- 
lands, an object that is of the utmost importance there, so as to bring 
the position that the judiciary occupy in the Government to the highest 
point possible in the eyes of the natives; and, secondly, because the work 
that is done is worth the money paid, and it serves to make contented 
men who, by the virtue of experience which they will attain and knowl- 
edge of the language which they now have, are most valuable to that com- 
monwealth. (Governor Taft before the Senate Committee on the Philip- 
pines, February, 1902.) 
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go into court and assert their rights. This is due, in large 
measure, to the system known as " caciqueism," which is a sys- 
tem of boss rule by petty leaders and is the curse of the Islands. 
The effect of this system is to place nearly all the common people 
under the control of a few men, who exercise almost the power 
of life and death over them. The people can only be relieved 
from the burdens of this system by free public schools and effi- 
cient courts of justice. 

Moreover, the native judges of the Courts of First Instance, 
probably as a result of their early training, have shown a dis- 
position to decide in favor of the Government in cases in which 
the latter is interested. This, however, does not appear in the 
history of the present Supreme Court, which has repeatedly shown 
itself absolutely fearless and independent. 

Another weakness which inheres in the present system arises 
from the fact that the Commission, which is the legislature, has 
the power to appoint, to promote, and to remove the judges of 
the Courts of First Instance. This fact may at any time give 
rise to the criticism that the trial courts are not free from the 
influence of the appointing power. While this practice is out of 
harmony with that most admirable feature of our Federal Con- 
stitution relating to checks and balances, it has been unavoidable, 
from the very nature of things. It has been suggested that this 
difficulty might be overcome by placing the appointment of the 
judges of the Courts of First Instance in the hands of the Presi- 
dent, as in the case of the Supreme Court. This would only 
obviate it in a measure, as the President must necessarily depend 
upon the recommendations of the Governor and the Commission 
for all his appointments in the judiciary. Steps should be taken 
to remove this danger, because, under our system, a judiciary 
which is not independent is worse than no judiciary. 

While the worst excrescences of the Spanish law have been re- 
moved, much work lies before the administration in the way of 
harmonizing and unifying the laws of the Islands. All legisla- 
tion hitherto has been enacted by the Commission, which is at 
once an executive and a legislative body. By reason of its 
heavy executive duties, the Commission is seriously hampered in 
this work of revising and modifying the important codes which 
form the substantive law. The Commission is in a position to 
reform and build up the public law of the Islands, as contra- 
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distinguished from the Private Law, but the task of applying 
our method of procedure to local conditions, of changing the 
criminal law and the criminal procedure to meet the wants of 
the people, of modifying the commercial code to meet new condi- 
tions, and the general work of unifying and harmonising the laws, 
will have to be performed by a body of men who are in a position 
to devote all their time to it and who have had experience in the 
judicial branch of the Philippine service. This is but natural. 
Reason and experience teach us that the work of writing the 
Private Law of a country is one requiring much time and labor. 
Macaulay and his associates spent five years on the penal code of 
India; Livingston three years on his code for Louisiana, and it 
is said that Napoleon required eight years, with the best talent 
of France at his command, to perfect the code bearing his nama 
Codification is possible and practicable in the Philippines and it 
should be accomplished, as far as possible, before the Philippine 
legislature comes into existence, which will be in about two years. 

In view of these facts, it has been suggested that a separate and 
independent Law Commission be appointed, composed of natives 
and Americans who have been in the judicial service of the 
Islands, whose duty it shall be to codify and unify the laws and 
make such changes in the codes already adopted as the needs of 
the situation may require. The need of such a Commission has 
been illustrated by the history of the penal code. At first there 
was a general demand by Americans in the Islands for a new 
penal code, and Commissioner (now Governor) Wright drew 
such a law at the same time that Judge Ide drew the code of 
civil procedure. The consideration of this penal code by the 
Commission was delayed by other matter until November and 
December last. The public discussion of it then brought out the 
fact that a marked reaction had taken place in the minds of the 
American lawyers and judges, in favor of the existing Spanish 
code. This grew out of a better understanding of the usages and 
customs of the people and of the good qualities of the old code, 
gained by closer association with the Filipinos and a more accu- 
rate knowledge of the Spanish law. 

The advantages of such a Commission would be twofold. In 
addition to unifying and welding into one symmetrical whole the 
codes which constitute the private law of the Islands, it would 
be in a position to make a complete revision of the public law. 



THE NEW PHILIPPINE JUDICIARY. 741 

This, in brief and general outline, is the New Philippine 
Judiciary. 

Its organization and its success are accomplished facts. It is 
a going, working concern; justice is now being administered 
effectively and impartially throughout the archipelago, except 
in parts of the Moro Province. 

It is a novel experiment in the history of our country and in 
the history of colonization. Never before has an Anglo-Saxon 
people attempted, in a Malay country, to engraft on a body of 
laws distinctly Koman a system of judicial administration of 
common law origin. The fact that the Filipino people have for 
centuries been under the influence of the Koman law and of 
Christianity differentiates them from all other Malay people. 

The spectacle of Filipino judges, schooled in the principles of 
the civil law, sitting side by side with American judges trained 
under the common law and administering justice to Malays, 
Orientals, Europeans, and Americans alike, is certainly unique, 
and one which the students of history everywhere are interested 
in watching. 

The judiciary is undoubtedly the new Government's main sup- 
port. The Government could r ' ..g exist without it. All who 
have witnessed its organization and growth agree that it has been 
the most powerful instrument in the hands of the administration 
in the Philippines in establishing law and order, in safeguarding 
life and property, in overcoming racial prejudices, in strengthen- 
ing the bonds of friendship and union between the two peoples; 
in short, in substituting the benign sway of peace and civil rule 
for the lawlessness and carnage of anarchy and war. 

LEBBEU8 E. WlLFlEY. 



